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Best Practices for Plan Sponsors



When selecting your recordkeeping solution, strongly consider open 
architecture recordkeeping platforms
• Ideally, the platform should be both open and revenue neutral meaning:

– When building a list of designated investment alternatives, you should ideally be able to 
choose from most publicly traded mutual funds and ETFs

– Where appropriate, no-load and institutionally priced funds should be available
– Any revenue-sharing paid by a fund complex should be paid back to the plan and 

available for the plan sponsor to use to offset other fees
• Consider avoiding packaged platforms built by product providers

– Avoid any solution that might appear to be “pay-to-play” – solutions where fund 
complexes are paying to have their products available on the recordkeeper’s investment 
menu
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#1 - CONSIDER OPEN ARCHITECTURE PLATFORMS



Retirement plan sponsors are obligated to make sure fees are reasonable 
under ERISA
• For qualified retirement plans, monitoring fees is not simply a best practice –

the law compels you to ensure certain fees are reasonable
– Regulators are particularly concerned about fees that are passed on to participants

• Fees impact performance and, ultimately, a participant’s retirement
• Documenting a process for determining the reasonableness of a plan’s fees 

can be challenging
• Best practice – periodic fee benchmarking studies
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#2 - EXAMINE PLAN FEES
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#2 - EXAMINE PLAN FEES
Sample fee benchmarking study
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#2 - EXAMINE PLAN FEES
Sample fee benchmarking study



Retirement plan sponsors also must have a process in place for reviewing 
investment options in their plan
• The fund lineup is sometimes referred to as the designated investment 

alternatives
• Retirement plan sponsors should be able to demonstrate procedural 

prudence has been used to select and monitor the plan’s investment options
• One best practice is to define this prudent process in an investment policy 

statement and then monitor investments relative to these defined 
benchmarks
– Doing so consistently and regularly is very important
– Documenting this process is critical
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#3 - MONITORING INVESTMENT OPTIONS



Sample Investment Policy Statement
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#3 - MONITORING INVESTMENT OPTIONS



Sample Investment Option Due Diligence
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#3 - MONITORING INVESTMENT OPTIONS



Retirement plan sponsors for defined contribution plans are under 
pressure to deposit employee salary deferrals in the 401(k) trust as soon 
as possible
• There is a misconception, based on a Department of Labor safe harbor rule, 

that retirement plan sponsors have 15 days to make their 401(k) deposits
• Unfortunately, this is no longer the case

– Example – if a Department of Labor investigator reviews payroll records, and you 
demonstrate an ability to make a deposit within three days, then, that is your new 
standard

– If deposits are late, you may be responsible for lost earnings on the late contributions
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#4 - TRACK TIMELINESS OF PARTICIPANT DEFERRALS



Plan sponsors should challenge their service providers to periodically 
review their design and make sure the plan is meeting the sponsor’s 
objectives
• Consider opportunities to allow participants better use of the plan and 

maximize contributions
• Also, by reviewing plan provisions, you may be able to allocate more dollars 

to reward top-performing participants.
– For example, often you can allocate proportionally more profit sharing to participants who 

are older than the group average age.
• This is referred to as an age–weighted profit-sharing allocation

– You may also be able to allocate more profit-sharing contributions to certain participants 
using a combination of age, compensation and employment classification.

• This is referred to as either cross-tested or new comparability profit sharing methodology
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#5 - REVIEW PLAN DESIGN PERIODICALLY



Retirement plan sponsors may also benefit from pairing their 401(k) 
retirement plan with a cash balance retirement plan
• Generally, a cash balance retirement plan is a type of plan where an 

employer credits the participant account with a set percentage of his or her 
compensation plus a credit for earnings

• The percentage of the participant’s compensation and the interest credited 
are guaranteed by the employer

• Account balances must be trued up annually by the employer, regardless of 
market performance

• Reporting is done annually to participants on an individual account basis
• These types of plans can be very beneficial for participants who are older 

and more highly compensated
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#6 - REVIEW PLAN DESIGN PERIODICALLY



Sample Retirement Plan Design
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#6 - REVIEW PLAN DESIGN PERIODICALLY



Retirement plan sponsors should consider requesting that various service 
providers acknowledge their fiduciary responsibility in writing
• For example, your investment advisor/consultant may be willing to act as a 

nondiscretionary investment advisor to the plan under ERISA section 3(21)
• Some advisors are willing to assume all responsibility and liability associated 

with the investment decisions for the plan as a discretionary investment 
manager under ERISA section 3(38)

• Further, some third-party administrative firms are willing to provide fiduciary 
advice for their services – these are covered under ERISA section 3(16) and 
are typically marketed as 3(16) administrative services
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#7 - CONSIDER OUTSOURCING FIDUCIARY LIABILITY



ERISA generally requires that every fiduciary of an employee benefit plan 
who handles funds or other property be bonded. The purpose of the bond 
is to protect employee benefit plans for risk of loss due to fraud or 
dishonesty on the part of persons who handle plan funds or other 
property.
• Generally, each person must be bonded in an amount equal to at least 10% 

of the amount of funds he or she handled in the preceding year 
• The bond amount cannot, however, be less than $1,000, and the DOL cannot 

require a plan official to be bonded for more than $500,000, or $1,000,000 for 
plans that hold employer securities 

16

#8 – CONFIRM ADEQUATE ERISA BOND



There are no specific penalties for not having an ERISA bond in place. 
However, there are substantial risks associated with not meeting these 
ERISA bonding requirements including:
• Failing to report a sufficient bond on the Form 5500 can trigger a plan audit
• It’s unlawful under ERISA for plan officials not to be bonded
• 401(k) fiduciaries can be held personally liable for losses that should have 

been covered by a fidelity bond
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#8 – CONFIRM ADEQUATE ERISA BOND



Consider voluntarily complying with regulation 404(c). If the ERISA 
qualified retirement plan satisfies this regulation, fiduciaries will not be 
liable for any claim brought about by poor investment decisions made by 
the participant.
• Example – a participant ignores principles of proper diversification and 

invests all of their assets in an emerging markets fund. The fund loses half of 
its value in one year. If the plan does not comply with  404(c), the participant 
is not responsible for that decision, the plan fiduciaries are

• This applies to participant directed plans only – such as 401(k)s, 403(b)s, etc.
• Again, compliance with this regulation is voluntary, you do not have to 

attempt to comply
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#9 – CONSIDER VOLUNTARILY COMPLYING WITH 404(C)



Complying with regulation 404(c) requires plan sponsors to do several 
things, most are related to communication and disclosures.
• Under 404(c), participants must be able to select from at least three 

investment alternatives, each of which is diversified and has materially 
different risk and return characteristics.
– Most participant directed retirement plans such as 401(k) retirement plans already meet 

this requirement
• To qualify for 404(c) protection, plan sponsors must follow all of the 

requirements of the fee disclosure regulations under 404(a)(5), along with 
two additional requirements of 404(c):
– Confirm that the plan intends to comply with 404(c).
– Provide a description of the procedures for maintaining confidentiality when a participant 

invests in employer securities
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#9 – CONSIDER VOLUNTARILY COMPLYING WITH 404(C)



A QDIA is used when participants haven’t made an active investment 
election. When money is contributed to the plan, it is automatically 
invested in the QDIA that was selected by the plan fiduciary. The 
participant can then leave the money in this default investment or transfer 
to other plan investments.
• The concept of the QDIA was first introduced through the Pension Protection 

Act of 2006
• When a 401(k) plan has a QDIA that meets the Department of Labor’s rules, 

then the plan fiduciary is not liable for the QDIA’s investment performance
• Without a QDIA, the plan fiduciary is liable for investment losses when 

participants don’t actively direct their plan investments
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#10 – USE A QDIA (Qualified Default Investment Alternative)



The Department of Labor has several conditions that plan sponsors must 
follow in order to obtain safe harbor relief from fiduciary liability for 
investment outcomes related to a QDIA.
• A notice generally must be provided to participants in advance of their first 

QDIA investment and then on an annual basis after that.
• Information about the QDIA must be provided to participants and 

beneficiaries and should include the following:
– An explanation of the employee’s rights under the plan to designate how contributions will be 

invested
– An explanation of how assets will be invested if no action is taken by the participant.
– A description of the actual QDIA, to include investment objectives, risk and return characteristics 

and fees associated with the investment
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#10 – USE A QDIA
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CARES ACT AND SECURE ACT 
PROVISIONS TO CONSIDER IN 2021



Although it is beyond the scope of this presentation to cover the CARES 
Act in detail, there are some issues that are relevant to 2021 that plan 
sponsors should be considering.
• RMDs are back after the one-year holiday

– As always, the 2021 RMD will be based on 12/31/2020 balances
• Plan sponsors, recordkeepers, and TPAs are starting to deal with participant 

loan suspensions with resumed payment in 2021
– The CARES Act allowed loans to be suspended but interest still accrued, so all of these 

suspended loans require new payments to cover the new outstanding balances
– The CARES Act did allow those participants who were interested to extend the loan an 

additional year (even beyond the normal five-year max for non-residential loans). This 
extension was done to keep the payments similar to or even slightly less than than they 
were originally
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CARES ACT AREAS OF SIGNIFICANCE FOR 2021



Again, an extensive discussion regarding the SECURE Act is beyond the 
scope of this presentation. However, there are some issues that are 
relevant to 2021 that plan sponsors should be considering.
• Expanded new plan tax credit up to $5,000 for three years
• Nominal Tax credit for adding auto enrollment, indicative of the direction the 

government wants to keep moving
• Requirement that workers with 500 hours in three straight years (2020-2022) 

become eligible to at least make 401(k) deferrals starting in 2023 
– Such employees are exempt from top-heavy and 401(k) discrimination testing so they 

can’t hurt there but if they are eligible it could throw more plans into audit status
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SECURE ACT AREAS OF SIGNIFICANCE FOR 2021



• Liberalized 401(k) Safe Harbor regulations  
– Allows plan sponsors to make the 3.00% decision as late as thirty days before year-end 

(instead of beginning) eliminates the notices requirement
– Allows the deadline to be pushed to the last day of the following year (if decided after 

thirty days before year-end) if the contribution is increased from 3.00% to 4.00%.  
– The Safe Harbor match rules remain unchanged
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SECURE ACT AREAS OF SIGNIFICANCE FOR 2021
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Retirement Plan 
Marketplace Outlook



In October of 2020, Representatives Richard Neal (D-MA) and Kevin Brady (R-TX) 
introduced the Securing a Strong Retirement Act of 2020. Also known as the 
Neal-Brady bill, it builds on the 2019 Setting Every Community Up for Retirement 
(SECURE) Act.
• Requiring new defined contribution plans to enroll participants automatically with at 

least a 3% contribution rate and increase the rate through auto-escalation by 1% per 
year until it reaches 10 percent

• Offering a new credit to businesses with 100 or fewer employees to offset up to 
$1,000 of employer contributions for each employee, which gradually phases out 
over five years

• Raising the required minimum distribution (RMD) age from 72 (set by the original 
SECURE Act) to 75 for DC plans and traditional IRAs

• Exempting individuals with retirement account balances of $100,000 or less from 
RMDs

• Increasing catch-up contribution limits to $10,000 (for 401(k) and 403(b) 
participants) and $5,000 (for SIMPLE plan participants) for those ages 60+ (up from 
$6,500 and $3,000)
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SECURE ACT 2.0



Even in the era of divided government, there is a potential for far-reaching 
changes to retirement savings programs. Keep in mind, the SECURE Act 
of 2019 passed with overwhelming majorities in the House and Senate.
• Replacement of the pre-tax salary deferral contribution with a tax credit

– Biden has proposed a refundable tax credit that analysts say would equal 26% of the 
amount contributed

– This tax credit is described as a matching contribution made by the federal government 
because it would be deposited in the individual's retirement plan participant account

– As an example, someone contributing $10,000 to a 401(k) in a given year would receive 
a matching contribution of $2600, regardless of the taxpayer’s marginal tax rate

• Biden also looks to extend tax credits to small businesses for the 
establishment of a retirement plan

• The administration also hopes to provide incentives for companies to 
establish automatic enrollment features
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POTENTIAL BIDEN RETIREMENT POLICY INITIATIVES



• In an effort to democratize access to retirement accounts and further 
encourage saving, the Biden plan also calls for an Automatic 401(k)

• The “Automatic 401(k)” proposal could involve a mandatory requirement that 
employers who do not offer retirement plans allow employee contributions to 
individual retirement accounts in the form of payroll deductions
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POTENTIAL BIDEN RETIREMENT POLICY INITIATIVES
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Retirement Plan Regulatory 
Enforcement and Litigation Updates



The Department of Labor’s Employee Benefits Security Administration 
(EBSA) is responsible for ensuring the integrity of the private employee 
benefit plan system in the United States. Their authority extends to nearly 
722,000 retirement plans representing 154 million workers and their 
dependents with approximately $10.7 trillion in plan assets.
• Some plans are selected for random investigations whereas other 

investigations are triggered by employee/participant complaints
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DOL ENFORCEMENT ACTIONS

Source: US Department of Labor News Release, January 20, 2021.



• In fiscal year 2020 the EBSA close 230 criminal investigations leading to the 
indictment of 70 individuals including plan officials, corporate officers and 
service providers for offenses related to employee benefit plans.

• Common violations noted by the EBSA:
– Imprudent investments
– Improper payment of expenses or compensation to fiduciaries
– Failure to maintain an ERISA bond
– Late deposits
– Prohibited transactions or self-dealing transactions

• Filing Form 5500 late and/or incomplete also draws investigators’ attention
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DOL ENFORCEMENT ACTIONS

Source: US Department of Labor News Release, January 20, 2021.



33

401(K) LITIGATION 

Source: US Department of Labor News Release, January 20, 2021.

In addition to regulatory exposure, plan sponsors are further exposed to 
civil action from retirement plan participants if they don’t exercise prudent 
practices and document their decisions.
• A Bloomberg Law analysis showed that class action lawsuits claiming 

excessive 401k plan fees increased by five times in 2019 and 2020
• According to Bloomberg Law, the spike in cases can be explained by the 

maturing body of law under the Employee Retirement Income Security Act of 
1974 (ERISA), an emerging blueprint for filing and litigating cases, new tools 
available to plaintiffs’ attorneys, and even the global pandemic
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401(K) LITIGATION 

Source: US Department of Labor News Release, January 20, 2021.

Examples
• In July 2020, Fidelity Investments agreed to pay $28.5 million and change recordkeeping 

practices on its OWN 401(k) in response to a class-action suit brought by former employees 
with money still in the plan.

– Fidelity acknowledge that the settlement amount was being paid for failure to monitor recordkeeping fees and 
failure to monitor the fees associated with certain Fidelity mutual funds

– As part of the settlement, Fidelity also agreed to provide one or more plan fiduciaries whose responsibility will 
be to monitor plan recordkeeping fees and investment options

• In January 2021, participants in a 401(k) plan run by Mercedes-Benz US International Inc., 
sued the company and its fiduciaries alleging violations of their duties under ERISA. 
Participant allegations include:

– Failure by ERISA fiduciaries to monitor costs for reasonableness – having stark consequences for participants 
and retirees

– Retirement plan service fees that were excessive when compared with other plans of similar size
– Mercedes-Benz US failed to employ prudent processes for ensuring that fees were and remain reasonable
– Failure to defray reasonable expenses of administering the plan
– Failure to properly disclose fees charged to participants in the plan through quarterly statements or fee 

disclosures
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401(K) LITIGATION 

Source: US Department of Labor News Release, January 20, 2021.

Historically, lawsuits challenging retirement plan fees and investment 
performance targeted the largest plans in the country, often sponsored by 
Fortune 500 companies or prominent universities. 
• However, the plaintiff’s bar is moving down market. 2020 resulted in a dramatic increase in 

the number of smaller plans in these lawsuits, including plans with less than 1000 
participants and less than $100 million in assets.

• Some of the common allegations in these cases include: 
– Not using the lowest cost share
– Not offering enough index funds
– Offering underperforming funds or funds affiliated with the plan's recordkeeper
– Paying for recordkeeping as a percentage of assets under management rather than per participant

• The pace of new litigation in this space is not expected to slow down
– Several new plaintiffs firms have entered this area of litigation
– Often these new plaintiffs firms will file nearly identical lawsuits based solely on reviews of a plan’s publicly 

available form 5500 filings
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About HBKS Wealth Advisors
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• An independent, personal financial planning and investment advisory firm with 
offices in Pennsylvania, Ohio, New York and Florida

• Families, corporate and institutional clients rely on us to supervise their assets. 
HBKS® Wealth Advisors currently has over $4.3 billion of assets under management

• HBKS® Wealth Advisors is part of the HBK CPAs & Consultants family of service 
firms and organizations

– HBK CPAs & Consultants, one of the top 100 accounting firms in the nation, was 
founded in 1949
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ABOUT HBKS® WEALTH ADVISORS



Dedicated Staffing in the Retirement Plan Services Area
• HBKS Wealth Advisors’ dedicated group of professionals have worked exclusively with the 

firm’s qualified retirement plan clients for 20 years

• Having specially trained staff in the pension area allows our team to be very responsive to 
the unique needs of our corporate clients sponsoring qualified retirement plans
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ABOUT HBKS® WEALTH ADVISORS





ABOUT HBK CPAs & CONSULTANTS



R. Dean Piccirillo, MSFS, CFP®, CRPS®, AIFA®
(239) 433-7533
dpiccirillo@hbkswealth.com

Thank you! 



The information included in this document is for general, informational and educational purposes only. It 
does not contain any investment advice and does not address any individual facts and circumstances. As 
such, it cannot be relied on as providing any investment advice. If you would like investment advice 
regarding your specific facts and circumstances, please contact a qualified financial advisor. This 
document does not contain any accounting or legal advice. HBKS® Wealth Advisors is not a legal or 
accounting firm, and does not render legal, accounting or tax advice. You should contact an attorney or 
CPA if you wish to receive legal, accounting or tax advice.
Investment advisory services are offered through HBK Sorce Advisory LLC, doing business as HBKS® 
Wealth Advisors. NOT FDIC INSURED - NOT BANK GUARANTEED - MAY LOSE VALUE, INCLUDING 
LOSS OF PRINCIPAL - NOT INSURED BY ANY STATE OR FEDERAL AGENCY.
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IMPORTANT DISCLOSURES
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